. Assistance in the Use of Limited Court Resources
Introduction the international scientific doctrine does not give an explicit unambiguous answer to the question of whether a lawyer's priority should be his duty to a court or to his client. this article consists of an introduction and three parts. the first part examines the ethical relationship between judges and lawyers, and reveals the essence and significance of the duties of a lawyer to a court. the second part examines the duties of a lawyer to his client, as well as the problem of determining whether a lawyer's first duty is to the court or the client. the final part examines the problems of the lawyer's liability to a client, the concept of "legitimate interests of the client" and the effect of the immunity of the lawyer in different jurisdictions.
A Lawyer's Duties to the Court
there can be no rule of law without independent justice. Moreover, there is no rule of law without an independent legal profession. regarding this, in his annual speech, former President of the dutch Bar Association, wille Beckers, said:
A state in which rule of law prevails can only exist due to the existence of an independent judiciary and independent advocacy. independent from each other. A judge, prosecutor and lawyer -each of them is responsible for their actions, but together they are responsible for the quality of justice based on the principle of "triple responsibility. " the institution of Advocacy and judicial power are closely connected by their constitutional nature and socio-legal content. the constitutional right to professional legal assistance (Arts. 59 and 131-2 of the Constitution of ukraine) rightly refers to the basic constitutional guarantees of the right to access to justice, which, in its turn, is an integral part of the right to judicial protection (Art. 55 of the Constitution of ukraine). the latter's effectiveness is also largely stipulated by the level of legal aid provided by lawyers. the right to help from a professional lawyer is one of the procedural safeguards that promote a fair trial. it is not by chance that, under the amendments to the Constitution of ukraine in 2016, the rules devoted to the institution of Advocacy, are placed in section viii "Justice, " emphasizing the role and significance of this human rights' protection institution and defining its role and place as an adjacent legal institution that acts in the mechanism of legal proceedings, along with other institutions. in the strategy for reforming of the Judiciary, Legal Proceedings and related Legal institutions for 2015-2020 the bar and the judiciary are recognized as equal and adjacent institutions promoting the activity of the judiciary.
2 recognition of the close relationship between the bar and the judiciary, and the implementation by lawyers of the right of everyone to professional legal assistance as necessary conditions for the purposes of protection of the rights and freedoms of the individual give rise to a whole number of issues of interaction between the bar and the court. these issues can be of both a legal and moral-psychological nature. in any case, the answer to them may be significant for the functioning and development prospects of both the advocacy and the court, and the definition of place and role of advocacy as one of the human rights institutions of society, which is simultaneously an integral part of the state mechanism for the administration of justice.
3 unlike ukraine, in the legislation of the most countries of western europe, the place of advocacy and its relationship with the judicial system are determined quite clearly and unambiguously. the concept of advocacy in Germany is determined by the Federal law on Advocacy as an independent organization in the justice system. (Oct. 10, 2018) , available at http://1201.nccdn.net/4_2/000/000/ 03f/ac7/european_reforms_Bulletin_2015_2_full_pdf. justice assistants. "
5 Considerable attention to the legal regulation issues of a lawyer´s status is given in the legislation of Bulgaria where the lawyer`s activity is equated with the activity of judges, and, furthermore, lawyers have the right to initiate disciplinary prosecutions of violators of his professional rights. therefore, in accordance with the Bulgarian Bar Act, the lawyer makes use of equal respect with judges and this is put into practice in the fact that interaction with him is the same as between a judge and the jurisdictional, administrative and other bodies of the country (Art. 10(1)). 6 it is quite possible to separate two areas of the relationship between judges and lawyers. On the one hand, these are relations derived from procedural principles and rules and which have a direct influence on the efficiency and quality of legal proceedings. On the other hand, it is a relationship that derives from the professional conduct of judges and lawyers and requires mutual respect for the roles played by both parties and a constructive dialogue between judges and lawyers.
in the recommendations set forth in Opinion No. 11 (2008) of the Consultative Council of european Judges to the attention of the Committee of Ministers of the Council of europe on the quality of judicial decisions and it is noted that the standard of quality of judicial decisions is clearly the result of interactions between the numerous actors in the judicial system, 7 including between judges and attorneys.
the relations between judges and lawyers should be based on a mutual understanding of the role of each of them, and on a mutual respect and awareness of each other's independence. Only under such conditions is it possible to achieve fair justice. in recommendation CM/rec(2010)12 of the Committee of Ministers of the Council of europe to Member states on Judges: independence, efficiency and responsibilities, it is stated that the independence of the judge and of the judiciary should be enshrined in the constitution or at the highest possible legal level in member states, with more specific rules provided at the legislative level. 17 November 2010 , para. 7 (Oct. 10, 2018 , available at https://rm.coe.int/16807096c1. recommendation rec (2000) 21 of the Committee of Ministers to Member states on the Freedom of exercise of the Profession of Lawyer, the Code of Conduct for Lawyers in the european union, which are recognized as examples for the interpretation and application in national deontological norms, determine the complex of lawyer's duties, which can be divided into: duties to clients; duties to the court and other state bodies; duties to advocacy as a whole and other lawyers; and duties to society. 9 Amongst those duties, the first two duties, the duty to the court and to the client, often conflict each other to the extent that they may place the lawyer in limbo especially in determining which duty prevails or is to be regarded as primary or the foundation of the other.
if the problems of the mutual relations between the lawyer and the client are more or less investigated in the national legal doctrine, then the problems of the mutual relations between judges and lawyers, which are very relevant at the moment, have not been studied sufficiently.
Benjamin Cardozo, former Associate Justice of the u.s. supreme Court, stated that "[m]embership of the bar is a privilege, burdened with conditions. "
For the advocate those conditions and responsibilities can be immense and often difficult to balance. As lawyers we are required to fulfill and balance our duties to the client, opposing counsel, to the administration of justice and to society.
Central to our ethical responsibilities as advocates is that we must employ tactics that are legal, honest and respectful to courts and tribunals; we must act with integrity and professionalism. And we must do these things while maintaining what i would suggest is our overarching responsibility to ensure civil conduct in the advancement of our clients' interests.
10
A lawyer's duty to the court is a fundamental obligation that defines a lawyer's role within the adversarial system. however, a lawyer's duties are not carried out in a vacuum. while facing financial and competitive pressures, lawyers must fulfill and balance their duties to the client, opposing counsel, the administration of justice and society. it is generally acknowledged that attorneys have a duty to a court, but the overall definition of these responsibilities is not an easy task. in 1998, the judge of the supreme Court of western Australia, david ipp, wrote the revolutionary article "Lawyers' duties to the Court, " in which he made an attempt to define and put in order the duties of lawyers in court. some, at first glance, separate manifestations of the duties of a lawyer in court have been classified by him according to the following general criteria:
do not abuse the trial; not to cause damage to justice; to do business efficiently and promptly. recognizing the primacy of the lawyer's duties to the court does not mean that these duties of a lawyer relate to a particular judge, it is a tribute to the public interest in the administration of justice, and the duties of a lawyer in relation to the court act as the guarantor of proper administration of justice. violation of the duties of a lawyer in court is unlawful behavior. such behavior does not necessarily have to be unethical. On the other hand, unethical behavior may not necessarily be illegal.
12
Otherwise, lawyer's duties have been set out by robert Bell and Caroline Abela, who assert that the main responsibilities are as follows: 1) to be honest and attentive; 2) to act professionally and 3) to direct clients in the court proceedings so that it would make a contribution to public trust in justice. 13 in a practical course for lawyers, Graeme Mew states that A lawyer's duty to the court entails three key duties: -to use tactics that are legal, honest and respectful to courts and tribunals; to act with integrity and professionalism while maintaining his or her overarching responsibility to ensure civil conduct; and -to educate clients about the court processes in the interest of promoting the -public's confidence in the administration of justice. A lawyer shall treat client interests as paramount, subject always to there being no conflict with the lawyer's duties to the court and the interests of justice, to observe the law, and to maintain ethical standards. 15 western Australian Barristers' rules of 5 October 2011 stated that (a) barristers owe their paramount duty to the administration of justice; (b) barristers must maintain high standards of professional conduct; (c) barristers as specialist advocates in the administration of justice, must act honestly, fairly, skilfully and with competence and diligence; (d) barristers owe duties to the courts, to their clients and to their barrister and solicitor colleagues; (e) barristers should exercise their forensic judgments and give their advice independently and for the proper administration of justice, notwithstanding any contrary desires of their clients.
16
Pursuant to the Legal Profession uniform Law Australian solicitors' Conduct rules 2015, A solicitor's duty to the court and the administration of justice is paramount and prevails to the extent of inconsistency with any other duty.
17
According to sir Gerard Brennan, the purpose of the lawyer in the trial is the proper administration of justice, and the purpose of the trial is to administer justice in accordance with the law. it is the basis of a civilized society.
18
As pointed out in his speech at the seminar of the victorian Bar Association, Justice tony Pagone states that the administration of justice in the adversarial process depends to a large extent on the proper performance of the duties of lawyers in 15 international Bar Association, international Principles on Conduct for the Legal Profession, 28 May 2011 , para. 5.1 (Oct. 10, 2018 , available at https://www.ibanet.org/document/default.aspx?documentuid= 1730FC33-6d70-4469-9B9d-8A12C319468C. 16 western Australian Bar Association, western Australian Barristers ' rules, 5 October 2011 , as at 23 February 2017 , para. 5 (Oct. 10, 2018 , available at https://www.wabar.asn.au/images/file/western%20 Australian%20Barristers'%20rules%20(23%20February%202017).pdf.
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Legal services Council, Legal Profession uniform Law Australian solicitors ' Conduct rules 2015 , para. 3.1 (Oct. 10, 2018 , available at https://www.legislation.nsw.gov.au/regulations/2015-244.pdf. court and the conduct of their affairs. the judge is unable to know in advance what witnesses will be called, which evidences should be prioritized, or which questions should be asked during a cross-examination. decisions on issues that will necessarily affect the course of the trial and its duration will be assumed by a lawyer, not by a judge. the only thing that determines the role of a lawyer in court is his task of helping the court in the proper resolution of the dispute. it is in this sense that both the judge and the lawyer are jointly involved in the administration of justice. the duty of a lawyer in court, and the duty that he has before the client, is how the client's case is presented and explained to the person making the decision. the lawyer "is personally responsible for the conduct and presentation" of the case in court and "must exercise personal judgment upon the substance and purpose of statements made and questions asked. " Judges rely on what is said to them by lawyers.
therefore, Justice tony Pagone has defined the nature of the lawyer's duties in the court as common participation with judges in the cause of administration of justice, 19 which is a revolutionary point of view for the national scientific doctrine.
the desire to win a case does not play any role in relation to liability before a court. in Giannarelli v. Wraith, the high Court of Australia pointed out that the role of a lawyer is not merely the representation of the interests of his client in the adversarial process, but also to help the court in the administration of justice in accordance with the law. 20 the fact that the duty of a lawyer is to act within the law, helping the court to reach a proper resolution of the dispute in reasonable terms and in an effective manner, was recognized by courts in many court decisions.
21
though it is not easy to tell precisely which duty prevails over the other, in practice the majority of lawyers consider the duty to the client as supreme. that such an opinion is common among lawyers and scholars in ukraine is partly explained by the peculiarities of the national legislation.
there is also a third position on this problem, which, on the one hand, is possible to agree with and, on the other hand, does not resolve practical questions for lawyers and does not give a clear answer to the question of its concrete application in this or that situation. World, sigurdson Post, 30 June 2018 (Oct. 10, 2018 , available at http://www.sigurdsonpost.com/2018/06/30/civility-advocacy-and-the-rule-of-lawfrom-wall-street-to-main-street-from-the-boardroom-to-the-courtroom-lawyer-civility-is-crucial-inan-uncivil-world/. A. 471, paras. 12, 13 (Oct. 10, 2018) , available at https://scc-csc.lexum. com/scc-csc/scc-csc/en/item/17113/index.do. et al. v. Fargione, the same Court stated that the trial judge has a responsibility to maintain civility in the courtroom. 27 in R. v. Felderhof, the Court of Appeal also stated that uncivil behavior in the courtroom diminishes the public's respect for the court and for the administration of justice and thereby undermines the legitimacy of the results of the adjudication. 28 the duty of lawyers to the court is important, if only because there are consequences for lawyers who fail to comply with them. the evidence for this is the possibility of lawyers being subject to punishment for contempt of court, and administrative, and even criminal, liability. however, disrespect does not necessarily apply to such actions for which responsibility is provided for by law.
it is pointed out in the legislation of ukraine that the persons participating in proceedings address to the court with the words Your honor or ). But these forms of address are only used in relation to judges during the administration of justice. there is no procedural compulsion established by the law that could be applied to a person who fails to use such forms of address or fails to address the judge at all. Also, the law does not specify the way to address a judge outside the courtroom.
disrespect to a court in Great Britain and the united states is, as a rule, considered an action (act or omission), which directly or indirectly harms the normal course of the proceedings.
31 disrespect to a court may be any intervention in the administration of justice: premature publication in the press, negotiations with the jury, pressure on parties and witnesses, inadmissible conduct in the court, or insubordination. For example, in Great Britain the Contempt of Court Act 1981 32 established the strict liability rule, according to which the person is responsible for interference in the administration of justice regardless of his intentions. the establishment of responsibility for contempt of court is considered one of the conditions of the independence of the judge in the administration of justice.
27 Landolfi et al. v. Fargione (2006) On the other hand, the lawyer should not leave without giving attention to the violation of the law, the tactless and disrespectful attitude of the court and other process participants to his client, himself or the bar as a whole, and has to respond to the corresponding actions in the forms provided for by the current legislation and/or acts of the bodies of attorney self-government. 33 it is very important in the courtroom to maintain an atmosphere that would be based on mutual respect of the participants in the process, pleasant and open to free debate, exchange of opinions and points of view.
For the commission of actions by an advocate, which can be qualified by the court as a lack of respect by him, the liability is placed on the lawyer, established by law. in particular, Art. 185-3 of the Administrative Offences Code of ukraine provides that contempt of court, which violates the guarantee of independence of judges or undermines the authority of justice, entails the imposition of a fine of fifty to one hundred and fifty times the non-taxable minimum income (currently 17 uAh). 34 ukrainian legislation regulating liability for contempt of court refers the decision on this issue to the discretion of the court itself, which does not exclude the possibility of abuse of this right. in addition, the national legislation not only fails to disclose the notion of "contempt of court" and does not mention its qualifying features, but does not provide a specific list of acts that can be regarded by the court as contempt of it. therefore, one should agree that the possibility of the existence of such a broad interpretation of the concept of "contempt of court" and establishing severe sanctions for acts in which such disrespect is expressed is possible only where the principles of legality and the rule of law, equality and independence of the participants in the process will not be declarative, but will be observed by all participants in the process, among them by the judges. the following case is significant: Judge raymond voet held himself in contempt of court and paid a $25 fine. during the prosecutor's closing argument during a jury trial in ionia County 64A district Court, voet's new touchscreen smartphone, which was in his shirt pocket, began to emit a noise. At the next recess, voet held himself in contempt of court, fined himself $25, and stated on the record if i cannot live by the rules that i enforce, then i have no business enforcing these rules. 36 under ukrainian legislation, contempt of court is not considered a crime but rather an administrative offence; in most foreign countries criminal liability is provided for the commission of such an offense. For example, contempt of court in russia, expressed by insulting proceedings' participants, qualifies as criminally punishable (Art. 297 of the Criminal Code of the russian Federation 37 ). At the same time, the qualification of this action causes certain difficulties in law enforcement practice. this is due, among other things, to the fact that the legislator describing, in Article 297 of the Criminal Code of the russian Federation, the objective side of contempt of court, does not disclose specific methods of its commission. the term insult is used, which itself needs to be made concrete.
38 in practice, the difficulty arises in differentiation of contempt of court as a criminal action from other manifestations of contempt, liability for which is provided for by other branches of law, which is due to the vagueness of the legal regulation of this issue. 39 the procedural legislation of ukraine contains rules according to which the participants of the process, as well as other persons present in the courtroom, are obliged to unquestioningly comply with instructions of the presiding judge, observe established order in the court session and refrain from any actions that would be obvious contempt of court or established court rules (Art. 162 (3) . Based on an analysis of these rules, one can come to the conclusion that for commission of any of the said actions (in particular, failure to comply with the instructions of the presiding judge), even in case of commission thereof for the first time, a lawyer can be brought to liability.
it should be kept in mind that application of administrative measures to a lawyer is not an obstacle to a court appealing to the regional qualification and disciplinary commissions for the purpose of disciplinary measures. As court practice shows, in most cases, when raising of the question of disciplinary liability of a lawyer with a relevant qualification and disciplinary commission, the courts point out that it was an action by the lawyer that prevented the execution of justice and has signs of contempt of court.
According to the data of the unified state register of Court decisions of ukraine 42 of 24 August 2018, from 2016 to 2018, 10 proceedings on administrative offences provided for in Art. 185-3 of the Administrative Offences Code of ukraine were initiated against lawyers. Most of the decisions on these cases were reversed by the appellate instance (6), or sent for proper registration to the body that issued the resolution. in all cases, for the said period, the courts imposed an administrative penalty on the lawyers in the form of a fine in the amount of uAh 850 (ruB 2,030). the most widespread ground for the termination of administrative proceedings against lawyers is the absence of any administrative offense being properly documented. For example, a judge of the city court of the Zaporozhye region imposed a fine on a lawyer on the basis of Art. 185-3 of the Administrative Offences Code of ukraine for "a manifestation of contempt of court. " specifically, the record indicated that the "lawyer did not react to the remarks of the presiding judge, and also violated lawyers' ethics, by way of which she manifested contempt of court. " the lawyer appealed the resolution on imposition of a fine, and the court of appellate instance revoked it and closed the proceedings in the case in connection with the lack of the evidence of the offense. in its reversal of the resolution on imposition of a fine, the court pointed out the following: the violation of the procedure of the court session should have been specified, namely, how the failure to respond to the remarks of the presiding judge correlated with the offence set out in Art. Administrative Offences Code of ukraine, which provides, in particular, such a form of contempt of court as "disobeying of the presiding person's instructions. " 43 sometimes judges subject lawyers to administrative liability for contempt of court without legitimate reason. the head of the district court of the city of dnipro has brought a lawyer to administrative responsibility for filming a court session on a mobile phone. the lawyer correctly pointed out that, according to Art. 11(4) of the Law of ukraine "On the Judiciary and status of Judges, " persons present in the courtroom may make video and audio recordings in the courtroom using portable video and audio recorders without obtaining a separate court authorization, but taking into account the limitations established by law. 44 As Oleksandr drozdov, the chairman of the higher Qualification and disciplinary Bar Commission of ukraine (hQdBC), stated:
…often, client's interests conflict with the ethics of relations in a court session. excessive perseverance and adherence to principle in defending the interests of the client by the counsel for the defense sometimes crosses the boundary and can be considered disrespectful by judges. the hQdBC has received a lot of complaints from judges in connection with this. 45 As a rule, judges either complain about the lack of discipline of lawyers who does not appear in the court sessions or about their unsuitable behavior during the trial. One should agree with the position that the legal regulation of the institution of contempt of court in each state, including in ukraine, must be implemented taking into account the provisions specified in the eChr judgment on the case The Sunday Times v. The United Kingdom, 49 where it is stated that …the aim of the law of contempt is not to make the judiciary immune from all criticism. thus, it was hardly necessary to state in this connection, as does the judgment, that "the courts cannot operate in a vacuum. " 50 the eChr has repeatedly pointed out that Article 10 of the Convention for the Protection of human rights and Fundamental Freedoms (hereinafter the Convention) is applied to the lawyer's professional speeches which may be of a keen and even grotesque character with the aim of intensifying the figurativeness of his language and influence on the judges, but they should not cross the bounds of direct insults. the eChr considers the conscientiousness of intentions, which has to be taken into account in evaluation of the facts of violation of the right to freedom of speech, as an important feature that makes it possible to separate permissible criticisms from inadmissible. in the case of Čeferin v. Slovenia, the eChr recognized a fine for a lawyer for contempt of court by violation of the freedom of expression, and once again expressed the position on the necessity of maintaining a balance between protecting the authority of the judiciary and protecting freedom of speech. the eChr drew attention to the fact that non-government officials, including lawyers, have a broader right to freedom of expression than civil servants (judges and prosecutors). At the same time, the lawyer, taking into account his legal knowledge, should be more restrained in his right than a simple civil servant. 51 so, proceeding from the above, on the conclusion can be made that the necessity of the legal implementation of the rules that provided the proper balance between the requirements to remain respectful to the authority of the judiciary and the necessity for the lawyer, within the limits of his powers, to perform the duties of the defender (representative) in the case. the necessity of observing this balance by all participants in the proceedings, including judges, should be considered as one of the main conditions for the proper administration of justice.
there are many other issues related to the ethical aspects of the relationship between participants in the trial, including lawyers and judges. But within the scope of this article we are only able to focus on some of them, which, based on the subject of our study, deserve the greatest attention.
recently, due to the legal and judicial reform in ukraine and the modernization of the judiciary, there have been numerous cases of criticism of court decisions by lawyers, including in the media. the desire to point out the weaknesses of the judiciary, the desire to improve the justice system, as well as possible other motives (the impact on the court of higher authority, Pr for the lawyer) may be grounds for such criticism. however, most lawyers are well aware of the inadmissibility of commenting lawsuits before their entry into force. in connection with this, we consider it necessary to supplement the Advocate's rules of ethics of ukraine with the following provisions: the lawyer should always have due respect to the court. in legal proceedings, the lawyer must cooperate fully with the court in order to promote the interests of justice. A lawyer shall not publish in the press, social networks or otherwise publicly to give assessment of a court's activity in a matter under consideration or assessment of a court decision that has been issued but has not yet entered into force. Court decisions that have entered into force may be commented on by lawyers, but not in such a way that such comments could be viewed by society as a discrediting the judiciary. such steps will allow lawyers to conduct a civilized dialogue with the judicial system on the changes that they consider necessary to carry out in the court system itself. to assist the court in the effective administration of justice. the court indicated the existence of significant public interest in the timely resolution of proceedings and the role of lawyer in promoting the most effective use of limited court resources. the court established that the legitimate interests of the client are usually best served by the concise and efficient presentation of the real issues in the case. Nevertheless, some clients have an interest in protracted legal proceedings. this cannot be given effect by lawyers if they are to act consistently with their duty the court.
Assistance in the Use of Limited Court Resources
the Court in A Team also observed that the obligation is now more important than ever "because of the complexity and increased length of litigation in this age. " without this assistance from practitioners, "the courts are unlikely to succeed in their endeavour to administer justice in a timely and efficient manner. "
52
One of the peculiarities of judicial reform in ukraine in late 2017 was the introduction of a new institution of inadmissibility of abuse of procedural rights. in accordance with the new legislation, the court is obliged to take measures to prevent the abuse of the procedural rights of the parties. in the case of abuse of procedural rights by a participant in court proceedings, a court shall apply measures established by law to such participant, among which the following measures of procedural compulsion may be taken: warning; removal from the courtroom; temporary withdraw of evidences for investigation by the court; the calling of a witness (only for a civil process); a fine (Art. 44 of the Civil Procedure Code of ukraine, Art. 43 of the Commercial Procedure Code of ukraine, and Art. 45 of the Code of Administrative Court Procedure of ukraine). the above has the risk of stimulating another form of abuse of procedural law, i.e. from the side of the court, because it appears to avoid the consideration of "inconvenient" procedural issues and has an influence on the lawyers.
Abuse of rights is, firstly, only legal from the formal point of view; secondly, a casuistic way of clarifying the meaning of the term "unethical means" in the law does not cover all possible forms abuse; thirdly, the content of the concept of "obstruction of the lawful implementation of the process... " is not disclosed. From the point of view of the said shortcomings of the formulations, there is every reason to believe that, in the event of a dispute regarding the unethical and unlawful nature of the lawyer's actions, the arguments of the latter regarding the correctness of his position with reference to legal norms in which his rights are guaranteed may be outweighed. in addition, concepts used by the national lawmaker, i.e. "honesty" and "abuse of rights, " are not such that they do not require additional interpretation, on the contrary, they are multi-valued appraisal concepts. that is why, as it is rightly pointed out in the legal literature, for the correct use, it is necessary for the legislator to specify their content, taking into account existing legal practice and the relevant scientific researches. 53 it is necessary to point out that the legislation and doctrine of other developed countries of the world, does not fully sole the said problem either.
54
Lawyers have to be prepared to deal with various prejudices, for example with those prejudices affecting the exercise of the rights granted by the Convention, including the right to a fair trial. Attorneys have to convince judges to respond appropriately to such prejudices and, in accordance with the Convention and case law, whenever a lawyer makes reasoned claims under the Convention. Lawyers should keep an eye on the professional conduct of a judge in order to make sure of his impartiality and should express their opinion when they believe that this fundamental principle of the right to a fair trial is being violated. 55 in our opinion, being an active participant in the process of law enforcement, and occupying an independent place in the mechanism of justice, the advocacy should perform an important function of professional and legal control over the provision of the constitutional rights and freedoms of the human being.
56 this thesis is confirmed also by international documents regulating the Bar Association sphere of activity. the Charter of Core Principles of the european Legal Profession defines the role of a lawyer as an indispensable participant of a fair trial, which not only serves the interests and protects the rights of his client, but also performs functions that include prevention of conflicts, providing conflict resolution in the further development of the law, as well as protection of freedom, justice and the rule of law. ultimately, the lawyer is bound to assist the court in any way to ensure that it reaches a righteous, judicious and just decision. the lawyer's overriding and primary duty is to the court, which requires the lawyer to exercise proper administration of justice.
The Inadmissibility of Abuse of the Process and Misleading of the Court
if civility maintains the dignity of the profession and contributes to the continuation of a just society, to uncivil conduct, in contrast, impedes the goal of efficient conflict resolution, in turn, delaying or even denying justice.
58
From the point of view of the judge, a lawyer's reputation for honesty is a powerful weapon in his favor. 59 the main duties of a lawyer in court are also honesty and professionalism. Lawyers must do their utmost to promote the correct application of the law in the case. they should be frank in their answers and disclosure of information before a court, they should not mislead the court, not abuse the process or deliberately delay it. sometimes, in practice, clients are interested in delaying litigation, but such a desire should not be fulfilled by lawyers for whom their duties to the court are of paramount importance. in the Re Gruzman case, it was pointed out that the duty required the lawyers to act honestly, frankly and competently, give independent judgment in litigation, and that their behavior should not be such that it seemed that there was abuse of the process. it is important to note that lawyers should not mislead the court, but should be frank in their answers and disclosure of information to the court. in short, lawyers ought to do everything they can to ensure that the law is applied correctly. 60 the duty of a lawyer is to act within the law, helping the court to reach a proper resolution of the dispute within reasonable time and in an efficient manner. the victorian Court of Appeal pointed out that as a participant of legal proceedings, a lawyer should have an obligation to assist the Court in the effective administration of justice. the duty of the lawyer not to mislead the court and not to give up "an unfounded shadow on the witness" is part of his duty to the court. 61 it is said in western Australian Barristers' rules that A barrister has an overriding duty to the Court to act with independence in the interests of the administration of justice. A barrister must not deceive or knowingly or recklessly mislead the Court. A barrister must take all necessary steps to correct any misleading statement made by the barrister to a court as soon as possible after the barrister becomes aware that the statement was misleading. 62 the American Bar Association, in recommending model legal ethics rules in 1983, said lawyers should not expose lies by their clients in most out-of-court contexts, such as business transactions. But in court proceedings, the American Bar Association said, confidentiality must yield to lawyers' duty not to lie or knowingly let their clients lie to judges. 63 under the American Bar Association Model rules of Professional Conduct the lawyer should first try to withdraw from the case. if the judge will not permit that, and the attorney believes the client has just committed perjury or is about to do so, the lawyer should inform the judge.
64
At the same time, according to Allan С. hutchinson, in the adversarial system, although deception is prohibited, there is a thin line between a commitment to deceive the other side and an unwillingness to help it. 65 On the same point, robert Bell and Caroline Abela argued that, while a lawyer does not need to assist an adversary in both contested and uncontested cases, he is permitted to be silent on certain matters; but he is not permitted to actively mislead the court. 66 Nevertheless, it is very difficult if not next to impossible to draw a line on what are permissible and impermissible mistakes which may be taken advantage of by the lawyer when committed by his opponent: the general understanding in the adversarial system is that lawyers do promote their clients' interests with the "maximum zeal" permitted by law, and are morally responsible neither for the ends pursued by their clients nor the means of pursuing those ends, provided both are lawful. sometimes it whether you should disclose prior convictions of your client unknown to the prosecution becomes an issue. As a general principle, defense counsel owe no duty to disclose that information and should not do so unless instructed by a client who fully understands the consequences of the proposed disclosure. you are not entitled, however, to mislead the court by, for example, informing it that your client has no convictions when the client has been convicted previously. 68 Currently, more and more clients, as well as lawyers, are punished for the improper behavior of lawyers. Like a glaring offer to give false testimony, the conscious creation of a misconception about the fact is another way for a lawyer to mislead the court. when a lawyer knows that a court acts on the basis of an erroneous assumption and actively supports a false presentation, the lawyer is guilty of misleading the court. 69 the duty to the court may be summarized to include candor, honesty and fairness. therefore, it is quite unprofessional and unethical for the lawyer to mislead the court by using deliberate falsehoods. Likewise, the lawyer is also enjoined to uphold justice and to protect the court's integrity.
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Lord denning rightly emphasized that it is a mistake to suppose that a lawyer is the megaphone of his client to say what he wants.
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A lawyer is required to exercise independent judgment as an intermediary between the client and the decision maker, i.e. the court, and he is also personally responsible for the conduct and presentation of a case in court. therefore, in order to attain the objectives of legal proceedings, both lawyers and judges (as well as other process participants) should treat each other with respect.
Direction of Clients in Litigation to Act in the Interests of Promoting Public Confidence in the Judiciary and the Administration of Justice
robert Bell and Caroline Abela consider that, along with other duties, attorneys should direct clients in litigations to act in a way that promotes public confidence in the administration of justice.
75 the latter rule is very important for ukraine today, since its perception by the national legislator will increase the level of public trust in the judiciary.
A position on the role of a lawyer in the formation of public trust in the judiciary was expressed by the high Court of Australia in the judgment in the case Giannarelli v. Wraith: the efficiency of the administration of justice and the degree of public trust in the judiciary depend, to a great extent, on the honesty and credibility of the lawyers practicing in court. their duty of honesty and justice is the quintessence of the role of the lawyer as a party to the lawsuit; the court and the public rely on it, regardless of whether such lawyer has any experience or not. 76 in our opinion, it is advisable to amend the Advocate's rules of ethics of ukraine to state that an attorney must not only personally show respect for the court, but also guide his client to do the same, directing him to promote public trust in the judiciary, which is very relevant in modern times in view of the stage of development of the national legal system.
Attorney's Attention to a Judge's Mistakes Made During a Trial
the well-known Latin saying, "errare humanum est" (to err is human), is also true of judges in the administration of justice. the reasons for judges' mistakes, however, may differ 77 (but this issue goes beyond our research). edward F. Barrett writes:
we have no archangel on the bench. the jury is not drawn from a. venire of Cherubim or seraphim. the litigants, their lawyers and their witnesses are not saints. the trial of a lawsuit is a very human thing. Lawyers should assist the court in the administration of fair justice since, without such assistance, the courts are unlikely to be able administer it timely and effectively. therefore, lawyers and judges should cooperate in order to ensure the fair administration of justice, which brings us onto the next duty of a lawyer: he must draw the judge's attention to mistakes that he may have made.
there is also a more categorical point of view on this:
the first and most important thing justifying the existence of the institution of Advocacy is the maximum level of effort made to avoid miscarriage of justice. 79 in judicial practice, there are cases when an elementary mistake by a lawyer causes the same elementary miscarriage of justice.
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A judicial decision made with an obvious mistake that should not have been made by a person with the high status of a judge who has conscientious attitude towards the performance of his duties, may be considered to have been made as a result of negligence. the judge has no malicious intention to make a mistake in such a case or it is, at least, such intent is not obvious. so, some mistakes that, at first glance, are the result of negligence may actually be abusive. For example, the judge deliberately keeps silent about the rule of law, which should have been applied in order to declare a decision unjust but, at the same time, such decision appeared lawful. however, it may be impossible to prove abuse (willfulness) only on the basis of a court decision and case material. if the lawyer has not referred to such a rule of law as a result of ignorance, but the court knows it, but disregards it, it is difficult to prove that the "mistake" was made on purpose. A conscientious judge's mistake occurs in the case when a mistake has been permitted by the court, faithfully fulfilling its obligations.
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Lawyers should pay attention to the widespread cases of failures by courts to adhere to the practice of the eChr, especially if it is available in the relevant country's language and even officially published, including such failures which are intentional. such failure is revealed, for example, when misleading arguments ostensibly adhering to the position of the eChr are used and are then refuted by the eChr itself, when false claims are made about other court decisions, etc. For example, the court dismissed the lawsuit, "since a five-year-old child cannot be responsible for the debts of the father testator. " Of course, the lawyer thought the same, but did not pay attention to it. But, having become the owner of the house, the child became simultaneously the successor of the father as a debtor. in most cases, proceeding from the interests of his client, the lawyer should pay attention to the judge's mistakes in the court session. But, in some cases, the lawyer must take into account the fact that this could result, for those present, in laughter or other disrespect towards the court and the judge. however, if such mistake was made in the court decision, the lawyer has the right to address to the same in an appeal or cassation appeal. A well-known ukrainian lawyer gave the following debatable recommendation to younger lawyers:
do not demonstrate your competence in court if the situation does not require it, and do not show that you know something better than a court. 82 if this is not an end in itself, and the client's interests are protected, then why not?
Duties of a Lawyer to a Client and Their Relationship with the Duties of a Lawyer to a Court
Lawyers owe clients many duties which overlap and occasionally conflict. the content of the duty to clients comes from a variety of sources, including case law, rules and commentaries, and academic writing. 83 taking into account that the lawyer is a participant in the process of administration of justice and, at the same time, fulfills duties connected with the private interests of his client, there is a need to differentiate between such possible situations when the protection of the interests of a separate individual can conflict with serving the law.
international documents take different approaches to the possibility of a lawyer being in conflict with duties to his client, if the interests of justice so require. For example, the international Principles on the independence and Accountability of Judges, Lawyers and Prosecutors points out that in the case of prosecutors, their duty is to investigate and prosecute all violations of human rights irrespective of who perpetrated them. in turn, lawyers must at all times carry out their work in the interest of their clients. the problem of the relationship between duties of a lawyer to the court and his client is also widely discussed in contemporary foreign legal literature. in 1967, in the united kingdom in the case of Rondel v. Worsley a decision was made, in which it was pointed out that an attorney had the most important duty to the court, to the standards of his profession, to the public, which often results in conflict with his client's interests.
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Lord reid explained in this case that the lawyer has duty to the court, which is of paramount importance: a lawyer must ignore the most specific instructions of his client if they conflict with his duty to the court. it is a mistake to believe that he is the megaphone of his client, to say what he wants, or his instrument to do what he orders. he is not one of these things. he must be faithful to the highest goal. this is a matter of truth and justice. 89 developing this idea, sir Gerard Brennan points out that in the performance of his professional duties, the lawyer receives not only a benefit but also bears a burden. the benefit is obviously, in particular, the possibility to make a career in law as one of the members of the legal profession. the burden lies in the foundation of the duty of the lawyer to obey the rule of law and assist the court in the administration of justice in accordance with the requirements of the law. Code of Conduct for Lawyers in the european union, supra note 9, para. 1.1.
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...first of all, we must serve the interests of justice, as well as the interests of those who have entrusted us with the protection of their rights and freedoms. 91 david ipp points out that the duties of a lawyer in relation to a court are of primary importance, although there may sometimes be situations in which they are not consistent with the lawyer's duty with respect to his client. 92 in his article on lawyer's ethics in Canada, Gavin Mackenzie says that the duty of a lawyer to a client and the duty of a lawyer to a court are of equal significance: in the united states the duty to the client is generally seen as the lawyer's primary duty, while in Britain the duty to the court is preeminent. in our rules, the two duties are given equal prominence -which may make ethical choices in advocacy more difficult in our jurisdiction. 93 Consequently, in the uk, the duty of a lawyer to a court is the dominant duty. As mentioned above, the Australian legislator also has a clear and unambiguous position on the duties of a lawyer to a court and his client. 94 the opposite opinion is followed by the national legislator. thus, in Article 8 of the Advocate's rules of ethics of ukraine it is pointed out that "priority of the interests of the client within the limits of legality is a principle the lawyer is obligated to observe in his professional activities" and in Article 43 "Observance of the Principles of the independence of the Lawyer and the Priority of the interests of the Client in the relations of the Lawyer with the Court, " the lawyer is advised to consistently observe the principle of priority of the interests of the client before all other interests and considerations connected with the relationship of the lawyer with the court.
95
For many years, the legislation of ukraine did not consider advocacy as an integral part of administration of justice and the legal status of a lawyer in court is still not recognized as an assistant of justice. Moreover, sometimes it is believed that when a lawyer performs his duties, he is in opposition to the court. such a view cannot be considered legitimate, though it has its historical origins. (A detailed analysis of this issue is the focus of our other work. At the Judicial Conference of Australia Colloquium (Melbourne, 9 October 2009) it was noted that attorneys must fulfill their duty as participants in legal proceedings, including the case when this duty conflicts with their duty to the client. Part of such a lawyer's duty is the necessity to inform the client that it (the duty) has paramount importance for the lawyer.
97 the latter provision seems very important for practical application. A lawyer informing a client of such duty can prevent many complicated situations between the lawyer and the client.
Responsibility of the Lawyer for Violation of His Duties
As it is noted by Peter J. henning, A distinction must be drawn between the goal of the judicial system and the broader category of legal representation that incorporates the rules regulating how lawyers represent clients. 98 the controversial responsibilities of a lawyer concerning a court and his client can result in claims against such lawyer and the possibility of his being brought to justice.
in the legal client-lawyer relationship, the weaker side is the client. For this reason, the legislation of most countries has established special conditions with regard to this relationship, in particular, the possibility that the client, at any time after entering the contract can refuse to exercise its terms and conditions, while the same is not possible for the lawyer, who has duties to comply with all terms of the concluded contract, as well as additional duties (observance of the lawyerclient privilege, professional rules, a prohibition of refusal to continue with case if the lawyer considers the position to be inconsistent and so on), as well as increased liability for the lawyer for non-fulfillment or improper performance of obligations.
Protecting the interests of the client, the attorney stands guard before the interests of law. the legislation of ukraine establishes a clear boundary between admissible protection and inadmissible violation of official duties. A lawyer is prohibited from entering into an agreement on the provision of legal aid and he is obliged to refuse to execute the contract if the result intended by the client, or the means of achieving it, on which he insists upon, is illegal or contrary to the moral principles of society.
Lawyers cannot act against the will of their client (except when the lawyer is convinced the client is self-incriminating). recently, a decision by the supreme Court of ukraine on inadmissible actions of a lawyer against his client was made. 100 the legislation of the majority of countries provides for the civil and legal liability of lawyers on grounds of improper performance of the duties of a lawyer both in the judicial sphere and in the course of providing them with other professional legal services, having no connection with the conduct of the case in court.
in accordance with the new standard Contractual terms for the supply of Legal services by Barristers to Authorised Persons 2012 in the united kingdom, barristers' activities must be carried out on a contractual basis, and therefore the barrister is liable for a breach of contractual obligations. in addition, the client has the right, through the court, to demand that the guilty lawyer be brought to disciplinary responsibility and charged for all litigation expenses. As to solicitors, besides contractual liability (indemnification), they are charged with liability caused by the confidential nature of their relations with the client. Means of protection establish the right of justice: there is a presumption of "undue influence" from the side of the solicitor on the client. 102 Moreover, it does not matter whether the reason for the mistake is the incompetence of the lawyer himself or in the organization of office work and poor control over the work of staff. the size of liability is not limited to the cost of the object of the dispute and can exceed it.
in the united states, where, according to statistics, every fifth lawyer is sued for unfair performance of obligations during a year, the costs of professional liability insurance exceeds all other current expenses of lawyers, except for rent. the calculation of the size of the alleged losses is adopted in Anglo-saxon law, in particular in the united states. such a system is used in the civil law of France. however, German law permits the possibility of concluding agreements on restriction of the liability of a lawyer for mistakes made in the course of conducting of the case.
103 in case of violation by lawyer of laws, regulations, or professional norms, he is brought to disciplinary responsibility by a disciplinary board, which are created in each chamber of lawyers.
in accordance with the legislation of ukraine, the contract on the provision of legal assistance is an arrangement whereby one party (lawyer, advocate's office, advocate association) undertakes to provide protection, representation or other types of legal assistance to the other party (client) on the terms and in the order specified by the contract, and the client undertakes to pay for the provision of legal assistance and the actual costs necessary for the performance of the contract (Art. 1(1)(5) of the Law of ukraine "On Advocacy and Lawyer Practice"). Maksim kravchenko rightly observes that, since the law contains obligations, there must be ways to ensure their implementation. 104 therefore, a contract for the provision of legal aid should provide for the responsibility of the parties for breach of their obligations. such a rule will balance the position of its strong party -the lawyer -and serve as a guarantee of proper fulfillment of his obligations and the right to adequate legal assistance. it should be taken into consideration that the measures of the material responsibility of lawyers were enshrined still in the in tsarist russia. conditions for civil liability are lacking, it cannot hold legally.
107 specifically, unless otherwise provided by law or a contract, the absence of the debtor's guilt discharges him from liability for breach of obligation. significant in this context is the case of the disciplinary chamber of the Odessa regional Qualification and disciplinary Bar Commission, where it is established that the lawyer received from the defendant, who was in custody, information on a place where money could be found in his apartment and offered such money as a fee. the money was then brought to the cash desk, part of it was written off for the work performed, and part of it was subsequently withdrawn by the prosecutor's office. in fact, the lawyer inflicted damages to the client without justification for an encroachment on money that was not covered by the amount of work performed. however, the lawyer has shown that this amount of money was required as payment and was justified. the lawyer only received a warning.
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According to the analysis of the practice of the work of the hQdBC, the main complaints filed for the activities of lawyers are complaints on the failure of the lawyer to perform their professional duties, for receiving a fee without providing legal services or for providing an improper quantity or quality of services, for failure perform professional duties, in particular, failure to attend court sessions, for carrying out investigative actions and unworthy conduct in court, etc. in practice, claims often arise regarding the reimbursement of the clients of lawyer fees that were not worked for. As pointed out by the former chairman of the hQdBC, valentin Zagarіya, we are not a court, we cannot interfere in the civil law relationship between a client and a lawyer. As a rule, we refuse to satisfy such complaints. 109 in our opinion, the Law of ukraine "On Advocacy and Legal Practice" should consolidate not only norms of the corporate (disciplinary) but also civil-legal (property) responsibility of the lawyer. the consolidation of such responsibility of lawyers will help to strengthen the guarantees of individuals when implementing their constitutional right to legal assistance and increasing of the quality of the latter.
Lawyers' liability, in conjunction with lawyers' professional liability insurance, is the best guarantor of rights for citizens and legal entities who seek legal counsel for legal assistance. 
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Ким Ю. Голова ВКДКА Валентин Загарія: Фактично ВКДКА формує практику правозастосування Правил адвокатської етики // Закон і Бізнес. 12. 10-18.10.2013 10-18.10. . No. 41(1131 in which the Qualification was Obtained on an on-going basis, it is noted that, irrespective of the rules of professional ethics to which a lawyer is subject in his own country, he is obliged to follow the rules of the country in which he decided to practice.
111 the directive contains the following provision:
the host Member state may require a lawyer practising under his homecountry professional title either to take out professional indemnity insurance or to become a member of a professional guarantee fund in accordance with the rules which that state lays down for professional activities pursued in its territory. Nevertheless, a lawyer practising under his home-country professional title shall be exempted from that requirement if he can prove that he is covered by insurance taken out or a guarantee provided in accordance with the rules of his home Member state, insofar as such insurance or guarantee is equivalent in terms of the conditions and extent of cover. where the equivalence is only partial, the competent authority in the host Member state may require that additional insurance or an additional guarantee be contracted to cover the elements which are not already covered by the insurance or guarantee contracted in accordance with the rules of the home Member state. 112 today, professional liability insurance is one of the international standards for advocacy, which is provided for in the legislation of many countries of the world.
thus, under the system of professional liability insurance for German lawyers, individual insurance of lawyers is provided for by private insurance organizations. Id. Art. 6(3). 113 in the 60s of the last century, German scholars thoroughly investigated the lawyer's contract, including the terms of civil legal liability of a lawyer to a client, possible losses, signs of causation, etc. See, e.g., rudiger Boergen, Die vertragliche Haftung des Rechtsanwalts (Berlin: duncker & humblot, 1968) . the insurance contract can be concluded by a specific lawyer, group of lawyers or a lawyer.
114 in the united states, each of the 52 states has its own insurance system, with individual insurance prevailing. 115 the position that a lawyer should be insured against a claim in connection with a charge for improper performance of duties or for other acts committed by him in the process of a case consideration in a court, has been made in a number of court decisions (e.g. Giannarelli v. Wraith and D'Orta-Ekenaike v. Victoria Legal Aid) .
According to the judgment of the eChr in the Graziani-Weiss v. Austria case, compulsory insurance of liability of attorneys is considered non-negotiable in strasbourg. Although the case itself does not directly concern the status of a lawyer, the following conclusion deserves attention:
Before being admitted to practise, all lawyers shall be required to furnish proof to the executive Committee of the Bar Association that they have taken out civil-liability insurance with an insurance company authorised to carry on business in Austria to cover any claims for damages that may be brought against them as a result of their professional activities. they shall maintain the insurance cover throughout the duration of their professional activities and shall furnish proof thereof to the Bar Association on request. 116 today, in ukraine there is no law that directly affirms the insurance of professional activity of a lawyer in the form of voluntary or compulsory insurance. At the same time, in the Law of ukraine "On insurance, " the list of forms of voluntary insurance is not exhaustive. this gives the theoretical possibility to speak about the insurance of professional liability of a lawyer. the necessity for this is justified as the presence of the interests of the client, who will be able to receive full reimbursement of the losses caused to him as a result of improper work of the lawyer and the lawyer as it should make easy the burden of possible property liability. the size of insurance payments for lawyers may depend, for example, on the level of their qualifications. thus, French lawyers are obliged to undergo a refresher course and receive a certificate once every five years, and attorneys who do not have such certificates have to pay higher salaries (as compared with colleagues who have increased their qualifications) to insure their professional liability. Graziani-Weiss v. Austria, Judgment, No. 31950/06, 18 October 2011 (Oct. 10, 2018 , available at http:// www.menschenrechte.ac.at/orig/11_5/Graziani-weiss.pdf. Among the risks that ought to be insured are: unintentional professional mistakes made during the performance of official duties; misinterpretation of legislation; failure to meet deadlines for filing complaints; essential errors during the registration or preparation of documents; failure to notify the client of the consequences of legal actions; unintentionally disclosing data that became known in connection with professional activity, including abdication of powers or dismissal. the lawyer's duties as to the client should include providing assistance to the client in any lawful way and taking legal action to protect his interests. in this case, the lawyer's duty is to protect only the legitimate interests of the client (Art. 1 of the Law of ukraine "On Advocacy and Legal Practice").
what should be understood as the legitimate interest of the accused? in the most general form, the defendant's legitimate interest consists primarily of being defended against the charge brought against him. in the late 19 th century, evgeny vaskovsky wrote:
every defendant is interested in being justified and avoiding of punishment. 118 in modern criminal and procedural literature, the view that the interest of the accused can be both legal and illegal is shared by many authors. 119 At the same time, some authors proceed from the premise that legitimate interest does not contradict the law, and is supported and protected by law. 120 Others consider that interest expressed in subjective law is legitimate. 121 According to Mikhail strogovich, the legitimate interest of the accused is an interest protected by legal means. 122 118 the literature describes the following illegal procedural interests of the accused: "use of false evidence"; "evading appearance before the investigator or the court"; "aspiring to obtain an acquittal, when being guilty, his crime having been fully exposed"; "receiving unreasonable and excessively mild punishment for the committed crime"; "a false denial of the committed crime";
123 "the desire to use justice for slander, condemnation of a person who is knowingly innocent, or revenge for lawful actions"; 124 "falsely accusing the other party. "
125 the procedural interests of the accused form a system in which the basic procedural interest is the purposeful attitude of the accused to achieving a final procedural decision in the criminal case. And this attitude is not always limited to the choice between the conviction and acquittal. the procedural interest of the accused can change at various stages of criminal proceedings, or even in the framework of a single stage, depending on the change in the procedural situation in the case and the factors affecting the target setting of the accused.
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A client will often provide his lawyer with certain information that is connected with the crime. this information can relate to a committed crime or to a crime that is still in the process preparation. in the case of a committed crime, the lawyer is not required to provide information to law enforcement authorities, despite the fact that this could contribute to the rule of law; otherwise the lawyer will act contrary to the legitimate interests of the client and his defense. in the second case (preparation of a crime) there is a dilemma: on the one hand, the provision of such information will promote the rule of law, but will contradict the interests of the client, discrediting the lawyer in the eyes of the client. in the second case, it appears that a lawyer is required to provide information about a crime that is being prepared, since he is thereby able to prevent its commission and protect the legal interests of others. restrictions on the rights of citizens, who are potential clients of lawyers, are allowed in cases where their actions are aimed at violating numerous rights and legitimate interests of a wide range of people. 127 in the legislation of ukraine, as in most foreign countries, there is a special guarantee of the impossibility of putting pressure on a lawyer and the enforcement of his rights, which prohibits the prosecution of criminal or other liability of a lawyer of his duty to the court may be a matter of disagreement from the side of the client. thus, the potential for conflict between duties is relevant but far from being the dominant factor in assessing the need for inviolability (immunity) of a lawyer.
133
At the same time, there is a need in the guarantees of observance of the rights of the defendant, who, in case of improper qualification of a lawyer or violation of his professional duties, may remain without effective protection of his rights at the fault of a lawyer, for example, when the latter, without any justifiable reasons, did not appear in court for representation of the interests of the client and the court retained the lawsuit without consideration.
Conclusion
therefore, based on the legal nature of advocacy, the status of a lawyer as a participant in the process and an integral part of the administration of justice, the primary duty of the lawyer is to assist in the administration of justice. A lawyer's duty to the court prevails over his duty to his client since this is of paramount importance for the effective functioning of the judicial system.
Lawyers ought to fulfill their duty as participants in the proceedings, including in the case when this duty conflicts with their duty to the client. A lawyer as an intermediary between a client and a court and is obliged to observe two duties. Furthermore, a lawyer must strictly and independently execute his duty to his client as a means of achieving a balance between conflicting duties. 134 Nevertheless, the primacy of either duty may depend on the circumstances or context of each case. this is because each duty complements the other as a composite of the general duty to the community or to the public. this explains why Mackenzie argued that a lawyer's duty to his client and duty to the court are equal. in the long run, violating the duty to the court in fact harms a client's interests. 135 the lawyer, as an intermediary between the client and the court, is obliged to balance the two duties. Moreover, a lawyer has to exercise the duties scrupulously and independently of each other. Nevertheless, there is no doubt that balancing or reconciling the roles of lawyers as agents for clients and the general welfare of the legal system and the public sphere is highly complicated.
Consequently, the specificity and complex character of the duties assigned to the advocacy require the balancing of principles of serving of the lawyer in the interests of the individual client and the interests of society as a whole.
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Arthur J.S Hall and Co. v. Simons and Barratt v. Ansell and Others v. Scholfield Roberts and Hill [2000] it is worthwhile for lawyers to inform clients beforehand that their duty to the court is of paramount importance to the lawyer in order that unexpected situations will not arise for the client in the course of proceedings and in order for the client to understand the limits of the permissible and possible actions of the lawyer. it is important for lawyers, their clients and the public to understand that the impartiality of the court decisions depends on lawyers fulfilling their duties as described above.
there is a clear boundary between permissible and reliable protection of and an unacceptable violation of official duties. An advocate has no right to pursue a case favorable to his client through illegal or immoral means. he should persist only in the lawful interest of the accused, which is that, in the course of judicial consideration, all the circumstances favorable to him were comprehensively, fully and objectively investigated and he was given the opportunity, with the help of a lawyer, to appeal against the charges and to present the circumstances and proof of his innocence or mitigating factors.
it is necessary for the legislation of ukraine to provide not only the rules of corporate (disciplinary), but also civil (property) liability of a lawyer, which will contribute to strengthening the guarantees of individuals in the implementation of their constitutional right to legal assistance and improve the quality of the latter, as well as the introduction of the institution of property liability insurance lawyers as a means to minimize the negative consequences for an advocate that has occurred in error and who is obliged to compensate the harm caused to the client.
the conducted comparative analysis of the legislation provides an opportunity to formulate initial provisions that characterize the legal nature of the lawyer's duties to the court and to his client in a new way: the lawyer should assist the court in the cause of justice and efficiently using a limited court resource; lawyers should be frank in their responses and disclosure of evidences before a court; they cannot mislead the court; the lawyer should pay attention to any errors that may be made by the judge; lawyers should inform clients that their duty to the court is of paramount importance; they should direct clients in litigation in order to promote public confidence in the administration of justice. A lawyer should always maintain due respect for the court.
we consider that these introductory provisions are worthy of attention of the domestic legislator and should be taken into account both when introducing changes or adopting new legislation on advocacy and legal practice in ukraine.
in addition, these initial provisions may be a subject for further discussion by the international community of lawyers and scholars, make a contribution to improving the efficiency of lawyers' activity in court and provide clearer legal regulation of the fulfillment of lawyers' duties, both to courts and to their clients.
